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U. S. TREASURY DEPARTMENT
Internal Revenue Service
Washington 25, D, C,

Alcohol and Tobacco Tax Division June 27, 1955
Industry Circular No. 55-13

United States Court of Appeals (Second Circuit) Decision
Affirming Administrative Suspension Order in a Tie-in
Sales Case

Holders of permits under the Federal Alcohol
Administration Act and others concerned:

1. There is attached for your information a copy of the decision
rendered by the United States Court of Appeals for the Second Circuit
in the case of Distilled Brands, Inc., v. W, E, Dunigan. This decision
is being circularized because of the fact that it covers several important
questions commonly arising under the trade practice provisions of the
Federal Alcohol Administration Act,

2., The decision holds that liquor tie-in sales between suppliers
and retailers may violate Sections 5(a) and 5(b)(7) of the Act, affirming
the long-standing administrative construction of the statute in this
regard, It also deals with questions of effect on interstate commerce,
inducement; and exclusion which are of general interest.

3. Inquiries in regard to this industry circular should refer to the
number thereof and the symbols OzATsB,

éﬂc Z
“fignt E. Feis

Director, Alcchol and Tobacco Tax Division
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. FOR THE SHCOND CIRCUIT. = .
No. 236, : © . Ogtober Term, 195k,
Argued April 1L, 1955 © . - . - - Dacided May 25, 1955
| " Docket No. 23146 |

DISTILLED BRANDS, INC.,
Petitioner,

Ve

W, E. DUNIGAN, Assistant Regional
Commissioner,
Respondent.

Before CLARK, Chief Jﬁdge, and FRANK and STALEY, Circuit Judges,

Appeal from an order of the Alechol and Tobacco Tax Division, Internal
Revenue Service, United States Treasury Department, W. E, Dunigan,
Agsistant Regional Commissioner for the New York City Region,

. Petitioner, Distilied Brands, Inc., appeals from a suspension of its
wholesaler's license for 20 days because of a series of tie-in sales of
alcoholic beverages made by it to retailers in violation of Sections 5(a)
and 5(b) of the Federal Alcohol Administration Act, 27 U,S.C. Sections
205(a) and 205(b). . . : '

Menahem Stim, New York City (Cuwrran, .
.+ . Mahoney, Cohn & Stim and Jolm M. Foley,
New York City, on the brief), for
petitioner. o

John Bodner; Jr., Atty.; Dept. of Justice,
Washington, D, C, (Stanley N, Barnes,
-Aest. Atty. Gen.; Daniel M, Friedman,

. Sp.: Asst. to Atty. Gen., Dept. of

- Justice; Washington, D, C., and Charles
‘R. W, Smith, Atty., Alcohol and Tobacco
Tax Legal Division, Office of the
Chief Counsel;, Internal Revenue Service,
Washington, D, C., on the brief), for

- -respondemt,

- R

CLARK, Chief Judge., L e o

| ) This appeal concerns the legality of tie-in sales of alcoholic
_.\ beverages by a wholesaler to a group of independent retailers. In the
early part of 1951, petitioner, a wholesaler and distributor, was able




to procure from its importer-a package deal involving: scotch whiskey,

then much in demand, and rum, which was more plentiful and hence less
galable. Determined to sell this liguor in the same way as it had

received it, petitioner made the whiskey available to retailers only

as they took proportionate amounts of rum off 1ts hands. The reteilers

who participated in the 280 tie-in sales which occurred in February and
March, 1951, were in no way affiliated with the petitioner, and nane of
them ever bought any kind or brand of liquor exclusively from the peti-
tioner. On this evidence the Alcohol and Tobacco Tax Division of the
Internal Revenue Service concluded after full hearings that petitioner

had violated the so-called "exclusive outlet" and "tied-house" provi- - -
sions of the Federal Alcohol Administration Act, 27 U.S.C. Sectioms, 205(a) .
and 205(b). From this decision snd from the consequent. suspension of
petitioner's license as wholesaler for 20 days, petitioner appeals.

See 27 U,S.C. Section 20k(h).

Since no serious question has been ralsed that the tie-in sales.
did not occur in the manner alleged by the Division; our main concern
1s whether these sales violated the Act. The pertinent parts of Section § .
read as follows: "It shall be unlawful for any person engaged in business
as a * % # wholesaler, of distilled spirits, wine, or malt beverages; -
# # # directly or indirectly or through an affiliates (a) Exclusive
cutlet, To require, by agreement or otherwise, that any-roiailer.engaged
Tn The sale of distilled spirits, wine, or malt beverages, purchase any-
such products from such person to the exclusion in whole or in part of -
distilled spirits, wine, or malt beverages sold or offered for sale by
other persons in interstate or foreign commerce, if such requirement is
made in the course of interstate or foreign commerce, or if such person.' -
engages in such practice to such an extent as substantially to restrain: ...
or prevent transactions in interstate commerce or foreign commerce in. "~ . -
any such products, or if the direct effect of such requirement is to pre-
vent, deter, hinder, or restrict other persons from selling or offering
for sele any such products to such retailer in interstate or foreign
commuerce; or (b) PTied house,® To induce through any of the following
means any retailer, engaged in the sale of distilled spirits; wine, or malt
_beverages, to purchase any such products from such person to the exclusion
in whole or in part of distilled spirits, wine, or malt beverages sold or
offered for sale by other persons in interstate or foreign commerce, if
guch inducement is made in. the course of interstate or forelgn commerce,
or if smch:person engages in the practice of using such means, or any of
them, to sach an extent as substantially to restrain or prevent transactions
in interstate or foreign commerce in any such products; or if the direct
effect of such inducement is to prevent, deter, hinder; or restrict other
persons from selling or offering for salé any such products to such
retaller in interstate or foreign commerce: * * * (7) by requiring the
retailer to take and dispose of a certein quota of any of such productss
% % ¥%," The two major issues under the statute are whether the sales
regulted in purchases to the exclusion in whole or in part of other
gellers and whether they sufficiently affected interstate commerce. - .
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- We agree with the position of the Division that tie-in sales do con-
stitute a sufficient interference with competition to require prohibitien
within the regulatory scheme of the Federal Alcohol Administration Act,

~ and that Section 5, 27 U,S.C. Section 205, actually covers such transactions.

The Supreme Court has repeatedly characterized tie-in sales as monopolistic
in purpose and effect. International Salt Co. v. United States, 332 U.S. 392;
Standard 0il Co, of Californla v, United States, 337 U.S. 293. Their
restraint on commerce is twolold:s The Duyer 1s coerced into aoccepting a
product which he would otherwise not have purchased; and other sellers of
the tied-in product are to that extent excluded from the market. These two
concomitants of the tie-in sale are dealt with separately in Section S,
subsection (a), looking toward the effect on the excluded seller, and
subsection (b), concerning itself with coerciom of the buyer. Both
subsections explicitly state that the forbiddem practices need not result in
complete exclusion of competitive sellers, but that partial interferemce will
suffice,

Petiticner urges us to 1imit the statutory prohibition on partial
interference to the sitwation where the wholesaler controls only some of the
various kinds of liquors in which the retailer deals, leaving him free to
shop around for the others., Thus petitioner suggests that it would be
lisble if it had prevented the retailers with whom it dealt from buying any
whiskey or rum from other wholesalers, but that it is not liable when it
only reduces their purchases of other rums. We see no reason so to limit
the statute, The broader reading given to Section 5 by the administrative
tribunal below is in accordance with the construction put thereon by the
Treasury Department since 1946. This construction is of considerable weight,
particularly when it is so eminently reasonable in the light of the over-all

purposes of this regulatory statute, See Unemployment C sation Commission
of Alaska v. Aragon, 329 U,S, 143, 153-15L; aesfem Union g& egra'g_ﬁ go. v.
Tnited St tates—'g'gﬁ, r., 217 F, 2d 5793 United Torp. V. SeE.C., Te,

The evidence which supports the conclusion of the Division that peti-
tioner's practices constituted a substantial exclusion of other sellers also
supports its finding of a substantial restraint on interstate commerce., The
market in which petitioner was buying and selling was certalnly one which
croased state lines, and petitioner's transactions constituted a significant
segment of that market, Petitiomer seeks to avoid the overwhelming proof
to thia effect by relying on the technicality that the opinion of the
Hearing Examiner spoke in terms of the direct effect of hindering sales,
rather than of substantial restraint, as charged. This departure from the
exact wording of the show cause order was not a material variance, for the
petitioner had ample notice of the violations with which it was being charged,
See United States v, McKee, 2 Cir., 220 F, 2d 266,

The only other serious question before us is the smfficiency of the
evidence to show willfullness in petitioner's violation of the statute.
Only willful misconduct can support suspension of a basic permit once it
has been granted. Federal Alecohol Administration Act Section W(e), 27 U.S.C.
Section 20k(e). Petitioner does not deny that it had previously engaged
in tie-in sales and had been warned that the govermnment regarded such sales
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as illegal., Bvidence to this effact was properly introduced by a stipula-
tion adverting thereto, which petitioner's counsel permitted to become

part of the record. Despite this warning, the petitioner intentionally
continued the practice of making tie-in sales. This was sufficient to show
willfullness. Arrow Distilleries v. Alexander, 7 Cir., 109 F, 2d 397,
certiorari denied 310 U.o. 06L&, 1t is true that the Hearing Examiner alsc
referred to certain articles which should not have been considered because
they were dehors the record. But the Director, in affirming and modifying
the decision of the Hearing Examiner, explicitly stated that there was
enough evidence of willfullness without these articles; and it is his
decision, and not that of the hearing Examiner, which we are reviewing here.

Petitioner's remaining arguments as tco the propriety of the punishment
imposed on it and as to the refusel of the administrative tribunal to reopen
the proceedings for the taking of new evidence do not nmerit detailed dlise
cuseion. Application of sanctions for viclations of the act are primarily
the responsibility of the Division, and it did not abuse its discretion
here, Wriiht v. S.E.C., 2 Cir,, 134 F. 2d 733. Similarly, the Director
of the 8lon was corract in concluding that petitioner had falled to
show that the new evidence which it belatedly sought to introduce had not

always been in its possession.

The order of the Alcohol and Tobacco Tax Division of the Internal
Revenue Service is affirmed,
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